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The concept of premises liability for property owners can
be confusing. For years property
owners have been inundated with
information of how businesses
have been sued for millions of dollars because they failed to provide
adequate security for their invitees.
Premises liability is the liability for
a landowner for certain torts that
occur on the real property. This
can range from a variety of events,
but for the purpose of this article,
the focus will be on inadequate
security. Anyone can be accused
of inadequate security and if you
are or wish to minimize your risk
of such an allegation, what you
need to know includes what the
courts will review. There is a basic
process the court will use in the
event a claim is brought against
you assuming a personal injury
has occurred as a result of a crime:
• Did the business or land owner
owe a duty of protection to the
invitee (which since 1968 may
even include trespassers)?
•Was the criminal activity which
occurred foreseeable?

• Was the criminal activity the
direct cause of the injury?
• Was there a reasonable security precaution which could have
prevented the crime and resulting
injury?
Let’s rise above the legal wrangling; practically speaking, the two
key tactics to defending yourself
against successful premises liability claims are: 1) Conducting a
crime analysis (otherwise known
as a threat assessment) and 2)
based upon the criminal threat
present on or near a particular piece
or real property, the owner needs
to identify and reasonably rectify
areas of clear vulnerability.
Statistics alone will not provide
insight into foresee-ability. Qualitative analysis is a critical tactic and
best conducted by a skilled security
professional, who will analyze data
and interview inhabitants and local
law enforcement with operations
insight into the crimes occurring
and trends. This should be an exercise that is conducted regularly
(at least annually).
Knowledge of prior case law
is critical in this space. For example, in some businesses, if a
violent criminal action has not
occurred, foresee-ability is more
difficult to establish by plaintiffs.
However, dependent upon the
nature of the premises, certain
security measures are expected
with or without a prior crime (e.g.

higher education residence halls or
boarding schools). This makes it
particularly critical to be on top of
your “security game” where you
cannot afford to wait for a crime
to occur to react and implement
security measures.
For larger organizations, professional security expertise may be
available in-house but for medium
to smaller firms, this expertise will
have to be sourced from a third
party. Be wary of third parties that
offer free security assessments. A
“free” review is typically a guise
to sell product and is counterproductive to a strategic goal of
establishing effective security
and defending oneself against
claims of inadequate security. A
thorough professional assessment
is required if you expect to get the
level of detail required to completely analyze both foresee-ability, vulnerability identification and
the technical correctness of your
security program. Certifications
from such security professionals
may include CPP, PSP or CSC
and ideally, your security expert
will be completely independent
from any product or service so
as to avoid a conflict of interest
(e.g. a person who makes ones
living from selling guard service
is likely to gravitate toward that
solution set). A person providing
security advice should be getting
compensated from the property
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owner, not from a manufacturer or
security system installer who will
profit from the recommendation
resulting from the study.
Many persons experienced in
the business of “expert witness”
report that 40% of all premises
liability cases are associated with
parking garages. This obviously
is a significant area of concern for
property owners; particularly in
high crime areas. However, even
in light of known statistics, many
property owners would rather turn
a blind eye to security and take the
position that, “nothing will ever
happen here.” The courts have
weighed in time and again that
ignorance is not a defense. Real
property owners face a simple
choice; conduct a threat and vulnerability assessment or roll the
dice on a potential legal action.
Most properties will operate
and exist without litigation, but
considering a threat and vulnerability assessment can cost between
$5,000 - $20,000; versus a negligent security settlement which
in a landmark negligent security
case was valued at $15.7 million
in damages in 2004, the property
owner is left to make the call.
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